The judge vacated  the citation.     He  concluded   that while the welder
operator was away from the tunnel obtaining more angle iron for his work
the contents of the oxygen and  acetylene  tanks were  "being used" within
the meaning of  the standard,   and,   therefore,   the   tank valves did not
need  to be closed.     However,   the judge rejected  an interpretation of  the
standard that would allow a miner  to be absent  for   "a  substantial period
of time" from an oxyacetylene torch welder without  closing the tank
valves.     3 FMSHRC at 2669.     In essence,   the judge adopted a two-part
test for analyzing alleged violations of   the standard:      (1)  a  temporal
test that if welding equipment were left unattended  for a "substantial
period of time,"  the tank contents would  be deemed  "not  being used"  and
the tank valves would have to be closed;   and  (2)   a job-related test  that
tank valves could be left open for a non-substantial period of  time
while the torch welder operator was engaged  in an activity related  to
the cutting or welding operation.     3 FMSHRC at  2668.     Applying  these
criteria to the facts,   the judge determined  that  the employee's  cutting
additional pieces of angle iron on the surface was an activity connected
with the cutting and welding in  the  tunnel,   and   that his  20-minute
absence from the torch head was  not  a substantial period of  time.     3
FMSHRC at 2668-69.

On review the Secretary argues  that if a welder operator leaves  the
immediate area of a welding operation for  "any  length of  time,"  the  tank
contents cease to be in use and  therefore  the   tank valves must be
closed.    The Secretary would,   however,   permit   the welder operator  to
cease cutting or welding temporarily without  turning off  the  tank valves
so long as he "remains in the area of the torch,   hose,   and tanks attending
to the welding activities  commonly associated with his  immediate job."
We are persuaded only in part by  the Secretary's  approach.

Before construing the standard we examine  the  evidence in  this
case, which indicates that cutting and welding tasks are often,   if not
typically,   performed in an intermittent manner.     Tr.   19-20,   24-25,   46-
47.     For example,  as  this  case illustrates,   it  is  common practice to use
a torch welder to cut metal and  then weld  the metal  in  place.     In making
the transition,   the operator must  turn off   the  torch head,   adjust  it  to
allow for welding,  and  then turn it back on.     In addition,   the gas  tanks
may be located for safety purposes  some considerable distance from the
burner head.    Tr.   19-20,   24-25.     Given  that.the distance between torch
and  tanks may be substantial   (not only  in  terms  of  distance but also in
terms of difficult  terrain separating  tanks 'and   torch),   it  follows
obviously that some measure of  time must elapse  for one person to shut
off the  torch valves and  then proceed  to  the place where the  tanks are
stored.     Further,   in some circumstances   the  tanks  may be stored,   for
safety reasons,   in a place not  easily and readily accessible.     We note
that the MSHA inspector who  issued   the  citation  testified  that  if  the
gas tanks were not located in the immediate vicinity of  the torch,   the
operator could leave the  torch for brief periods  of   time  (under 10
minutes in duration in  the inspector's opinion)  without being required
to turn off  the gas  tanks.     Tr.   46-47,   49.     In view of   the foregoing
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mmissioner Jestrab has stated so well.     This function is
